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The future of international investment treaties through a 
“way” of authentic interpretation. What limits and remedies 


are there? 
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Abstract: Authentic interpretation is not a type of interpretation 
that has been provided for in the treaty system of the Vienna 
Convention on the Law of Treaties. It would be even more 
difficult to find a way out of authentic interpretation in 
investment treaties. The new types of treaties have opened the 
way, especially in the NAFTA, WTO system, to a mechanism of 
arbitrations, which on the one hand resolves the disputes and on 
the other hand functions as a new possibility of authentication, 
that evolves through the procedural process of interpretation, 
which tries to overcome the relative limits, which are created 


during the litigation process. 
Keywords: VCLT; international arbitration; investment treaties; 


authentic interpretation; dispute resolution; NAFTA; WTO; 
UNCTAD; ICJ. 
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Introduction 

The continuous conclusion of agreements of all kinds in the 
field of investments is now a never-ending reality at a global 
level and especially in the European Union. The effects of the 
rights and obligations provided for by the agreements also 
include the mechanisms for resolving disputes between states 
and foreign investors, mechanisms which also _ include 
arbitration as a means of resolving disputes. The procedural 
profiles regarding investments show that there are many 
problems and the jurisdictional transformation, especially of 
arbitration in investment matters and the possibility for a double 
level of judgment through a permanent international court, is 
now a continuously evolving debate. 

The committees established in these agreements representing the 
contracting parties (Franck, 2005; Waibel and others, 2010; 
Simma, 2011) need to adopt the relevant interpretative decisions 
of a binding nature (Desierto, 2012; Gaukrodger, 2016; 
Methymaki, Tzanakopoulos, 2016). These are provisions that 
enhance the role of the parties of a contracting nature for the 
interpretation of the agreement and above all are of an authentic 
nature. The interpretative margins of the arbitration tribunals 
will have to apply and interpret their agreements in litigation as 
part of a pre-established agreement (UNCTAD, 2011; Desierto, 


2015). Thus the relevant clauses of authentic interpretation, 
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especially of the latest generation agreements, are sent to the 
work of the International Law Commission (ILC) on the subject 
of agreements for the interpretation of treaties (Nolte, 2013; 
Liakopoulos, 2020b)' as well as the issues that resolve disputes 
in the context of foreign investment agreements and the 
arbitration between states and foreign investors as a tool for 
resolving related disputes. In such a case states find themselves 
faced with a dual role on the side of the agreement of an actual 
and potential nature before arbitral tribunals (Nolte, 2010). 

The interpretation of the agreement shared between the parties 
for the competent courts is a topic under discussion. Non-state 
actors, who are involved in the arbitration proceedings, and 
especially foreign investors and potential investors of an 
arbitration process, have as their object obligations and rights 
arising from an agreement. These must be interpreted in an 
authentic way and also agreed to a trial, subject of the dispute. 
Arbitration appears to lack a certain symmetry in the field of 
investments and to present itself as contrary to the authentic 
interpretation that determines the dispute resolution system 
(Laborde, 2010; Sharper, Jacob, 2018), where the investor 
should agree the host state, i.e. the state at the arbitral tribunal 
(Juillard, 2009; Van Hartern, 2012). Also the state parties can 


determine the application and interpretative clauses without 


1Special rapporteur Nolte-report A/71/10 of 2016. 
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limits (Walde, 2010). 

It is obvious that this presents limitations in the authentic 
interpretation of treaties, especially of an international nature 
and regarding investments. It is also important that the authentic 
interpretation of the agreements on the subject determines the 
coordination between the interpretation given by states to the 
competent courts as well as to the procedures between actors 
and investors. These are potential limits that we will see in the 


next paragraphs, as a method of interpreting investment treaties. 


Authentic interpretation clauses of a general nature for the 
interpretation of treaties 

Firstly the clauses that require authentic interpretation and are 
part of the agreements, have a varied nature, as it is also normal 
for them to be so. The interpretative decisions are part of the 
agreement and are binding on the courts, which are established 
according to detailed provisions expressing also the negotiation 
dynamics of a more complex nature (Gaspar-Szilagyi, 2017). 
Within this context it is encountered art. 30, par. 3 of the US 
Model BIT of 2012’, as a “customary” basis for other 


agreements: 


“(...) declaring their interpretation of a provision of this Treaty shall be 
binding on a tribunal, and any decision or award issued by a tribunal must be 
consistent with that joint decision (...)” (Liakopoulos, 2020d)’. 


2According to the American Model BIT of 2004. 
3See in particular the 2005 United States-Uruguay and 2008 United States- 
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Art. 8.31, par. 3 of the Global Economic and Trade Agreement 
between the European Union and Canada (Comprehensive 
Economic Trade Agreement-CETA) provided for a slightly 
more advanced regulation from a legal point of view, declaring 
that: 


“(...) regards matters of interpretation that may affect investment, the 
Committee on Services and Investment may, pursuant to Article 8.44.3(a), 
recommend to the CETA Joint Committee the adoption of interpretations of 
this Agreement. An interpretation adopted by the CETA Joint Committee 
shall be binding on a tribunal established under this Section (...) may decide 


that an interpretation shall have binding effect from a specific date (...)’”*. 


The provisions included in the agreements have constituted 
some norms that are attributed in the matter of an economic 
nature. These are Art. 1131 of the North American Free Trade 
Agreement (NAFTA)’ and Art. IX.2 of the Agreement of the 
World Trade Organization (WTO) (Ehlermann, Ehring, 2005)°. 


Rwanda BITs. Art. 40, par. 3 of the ASEAN Comprehensive Investment Agreement 
of 2009 (in force since 2012), as well as Art. 27, par. 3 of the free trade agreement 
that was concluded in 2012 between the ASEAN countries, Australia and New 
Zealand. 

4We note the free trade agreements between the European Union and Vietnam 
(art. 16, par. 4, chapter 8 of the agreement), the EU and Singapore (art. 3.13, par. 3). 
Art. 9.25, par. 3 of the Comprehensive and Progressive Agreement for Trans-Pacific 
Partnership (CPTPP) and Art. 11.22, par. 3 of the relevant free trade agreement 
between Australia and Korea. 

5See Art. 1131, par. 2: “(...) interpretation by the Commission of a provision of 
this Agreement shall be binding on a Tribunal established under this Section (...)”. 
See also Art. 2001, par. 1 and 2 (c). 

6“(...) The General Council shall have the exclusive authority to adopt 
interpretations of this Agreement and of the Multilateral Trade Agreements. In the 
case of an interpretation of a Multilateral Trade Agreement in Annex 1, they shall 
exercise their authority on the basis of a recommendation by the Council overseeing 
the functioning of that Agreement. The decision to adopt an interpretation shall be 
taken by a three-fourths majority of the Members. This paragraph shall not be used in 
a manner that would undermine the amendment provisions in Article (...)”. 
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The authentic interpretation clauses, within these agreements, 
are, thus, reflected, indicating the essential content that 
recognizes the power of the parties to the agreement. They also 
adop interpretations that have a binding nature before the 
arbitral tribunals and litigation bodies, thus sharing an 
interpretative path that first of all had to do with the 
interpretation clauses and the general rules that are relevant for 
the interpretation of the treaties (Liakopoulos, 2020e). 

As regards the authentic interpretation, the Vienna Convention 
of 1969 on the law of treaties does not entail any specific 
concepts in this regard but only international legal rules (Voicu, 
1968; Verner, 2016; Liakopoulos, 2020e). As far back as 1923, 
the Permanent Court of International Justice (PCIJ) reported: 


“(...) an authoritative interpretation of a legal rule belongs solely to the 
person or body who has power to modify or suppress it (...)” (Liakopoulos, 
2020b)’. 


Therefore, in the Vienna Convention of 1969 it is affirmed: 


“(...) agreement between the parties regarding the interpretation of the treaty 
or the application of its provisions”, as well as “(b) [any] subsequent practice 
in the application of the treaty which establishes the agreement of the 
regarding its interpretation parties (...)”*. 


It is thus an immediate, logical interpretation of authenticity of 
means of interpretation that it is noted in the work of the Special 


Rapporteur Waldock during the adoption of the Convention of 


7PCIJ, Delimitation of the Polish-Czechoslovakian Frontier (question of 
Jaworzina), Advisory Opinion, PCIJ Series B, No. 8, p. 37. 

8PCIJ, Delimitation of the Polish-Czechoslovakian Frontier (question of 
Jaworzina), Advisory Opinion, PCIJ Series B, No. 8, par. 31. 
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1969 (Berner, 2016; Liakopoulos, 2020b; Ammann, 2020)’. The 
special Rapporteur George Nolte has reported that: 


“(...) agreements and subsequent practice under article 31, paragraph 3 (a) 
and (b), being objective evidence of the understanding of the parties as to the 
meaning of the treaty, are authentic means of interpretation, in the application 
of the general rule of treaty interpretation included in article 31 (...)”'°. 


The weight of authentic interpretative means during an 
interpretative process (Waibe, 2011) reduces alternatives, that 
recognize the binding nature of subsequent agreements for the 
objectives of treaty interpretation (Gaspar-Szilagyi, 2017; 
Liakopoulos, 2020e). 

The binding nature of a general rule of a codified interpretation 
based on Art. 31 of the Vienna Convention recognizes that the 
interpretation is based on and obliges to treaty norms that are 
part of general international law (Liakopoulos, 2020a)"', thus 
limiting the recognition of its faculty'’. Without prejudice to the 


fact that the binding nature of a general rule recognizes the 


9Yearbook of the International Law Commission, 1966, Vol. II, p. 221, para. 14. 
ICJ, Kasikili/Sedudu Island (Botswana v. Namibia) Judgment, ICJ Reports 1999, p. 
1045, 1075, par. 49. 

10Conclusion 3 (2) of the Draft Conclusions. Report ILC A/71/10, 2016 (68° 
section), which is affirmed that: “(...) subsequent agreements and subsequent practice 
under article 31, paragraph 3 (a) and (b), as “authentic” means of interpretation, the 
Commission recognizes that the common will of the parties, from which any treaty 
results, possesses a specific authority regarding the identification of the meaning of 
the treaty, even after the conclusion of the treaty. The 1969 Vienna Convention 
thereby accords the parties to a treaty a role that may be uncommon for the 
interpretation of legal instruments in some domestic legal systems (...)”. 

11ICJ, Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), 
Preliminary Objections, 2 February 2017, par. 63. 

12The ILC in Report A/71/10, p. 196 has affirmed that: “(...) an agreement under 
article 31, paragraph 3 (a) and (b), requires a common understanding regarding the 
interpretation of a treaty which the parties are aware of and accept. Though it shall be 
taken into account, such an agreement need not be legally binding (...)”. 
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decisive nature of elements that are part of Art. 31 of the Vienna 
Convention on the Law of Treaties (VCLT) (Hollis, 2020). Such 
means of a general rule respects the interpretation of the former 
art. 22, where in an additional way, has tried to respect and 
identify the relative relationship that exists with Art. 31 VCLT, 
as the specific weight of agreements in the subsequent practice 
that is part of the interpretation and application of the treaty. 

A general rule can be interpreted as the result of a unitary 
character of an interpretative process thus implying that the 
hierarchy between individual elements i.e. the elements of texts, 
context, authentic, systematic and teleological interpretation, are 
part of general rules. The special Rapporteur Waldock declared 
in this regard that: 


“(...) their interaction would give the legally relevant interpretation (...)'’ 
subsequent practice when it is consistent and embraces all the parties would 
appear to be decisive of the meaning to be attached to the treaty, at any rate 


when it indicates that the parties consider the interpretation to be binding 


upon them (...)”". 


13 Yearbook of the International Law Commission 1966, vol II, p. 219-220, par. 
8: “(...) the article, when read as a whole, cannot properly be regarded as laying down 
a legal hierarchy of norms for the interpretation of treaties. The elements of 
interpretation in the article have in the nature of things to be arranged in some order. 
But it was considerations of logic, not any obligatory legal hierarchy, which guided 
the Commission in arriving at the arrangement proposed in the article (...)” (par. 9). 
According to the elements presented in art. 31, par. 3), is referred that: “(...) three 
elements are all of an obligatory character and by their very nature could not be 
considered to be norms of interpretation in any way inferior to those which precede 
them (...)” (par. 9). 

14Yearbook of the International Law Commission 1964, vol. II, p. 60 (25). 
According to Waldock: “(...) these cases, subsequent practice as an element of treaty 
interpretation and as an element in the formation of a tacit agreement overlap and the 
meaning derived from the practice becomes an authentic interpretation established by 
agreement. Furthermore, if the interpretation adopted by the parties diverges, as 
sometimes happens, from the natural and ordinary meaning of the terms, there may be 
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The doctrine and the related jurisprudence follow the same path 
(Sam Moore, 1963; Dougherty, 2006-2007; Walde, 2009; 
Gardiner, 2015; Liakopoulos, 2020c)'°. The same basis was also 
adopted in subsequent agreements (Berner, 2017). 

The respective means(s) of authentic interpretation are 
ambiguous. Given that the decisive, binding character of the 
agreements in practice is connected with the traditional and 
authentic interpretation. 

For the authentic interpretation of agreements and subsequent 


practice as means of authentic interpretation it is noted that: 


“(...) does not (...) imply that these means necessarily possess a conclusive, 
or legally binding, effect (...)” (Liakopoulos, 2020e)'®. 
The idea of the notion of bindingness contributes to a general 


confusion since it can also mean reasonable decisiveness. The 


recognition of a necessary weight for the means of authentic 


a blurring of the line between the interpretation and the amendment of a treaty by 
subsequent practice (...)”. 

15See: Chamizal from the International Boundary Commission of 1911, in 
Reports of International Arbitral Awards, vol XI, 2006, p. 328. Methanex Corporation 
v. United States of America, ICSID award of 3 August 2005, par UU, Ch. H., par. 23 
(https://www.italaw.com/cases/683): “(...) authentic interpretation by treaty parties 
overrides the ordinary principles of interpretation (...)”. According also to Walde: 
“(...) the Vienna Rules do not impose an absolute obedience to interpretative 
agreements, but only require them ‘to be taken into account’. That qualification 
explicitly distinguishes the higher-ranked elements of Article 31(1) and (2) from the 
method in Article 31(3), which is viewed with greater scepticism (...)”. 

16Report ILC A/71/10, p. 133 (comment in Conclusion 3[2], par. 4), which is 
affirmed that: “(...) an authentic interpretation by the parties which must be read intro 
the treaty for purposes of its interpretation (...)”. Yearbook of the ILC 1966, vol II p. 
221, par. 14, affirmed that: “(...) go quite as far as saying that such an interpretation is 
necessarily conclusive in the sense that it overrides all other means of interpretation 
(...)”. See also the comment of conclusion 7, par. 1 which is affirmed that: “(...) 
agreements and subsequent practice must be seen in their interaction with other means 
of interpretation (...). They are therefore not necessarily in themselves conclusive 


io 
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interpretation that respects the interpretative process excludes 
the determinations of an interpretative nature that are foreseen in 
clauses of authentic interpretation of the agreements, which are 
subsequent to Art. 31, par. 3 VCLT (Hollis, 2020). 

The non-precise, rectius formulations of ambiguous nature of 
non-decisive clauses aim to ensure the prevalence of an 
interpretative process that is conducted in the courts with 
binding determinations. 

The American Model BIT, as we have predicted, recalls in art. 


30, par. 3 that: 


“(...) decision or award issued by a tribunal must be consistent with that joint 
decision (...)”. 
These are interpretations that resemble subsequent agreements 


as it was noted in Art. 31, par. 3 a) VCLT (Dorr, 2018), i.e. an 
interpretative process that is not the same with the general rule 
but is limited to bindingness and decisiveness as a modus of 
authentic interpretation. 

The precise rules of interpretation are also included by states, 
where agreements on economic matters as well as recent 
agreements on investments regulate a mechanism, that walks a 
parallel path for authentic interpretation with effects and 
functions that are different and respect Art. 31, par. 3 a) VCLT. 
Interpretation clauses also preclude means of interpretation that 


are perhaps derogated by states (Dorr, 2018)"”. 


17Art. 31, par. 3VCLT and Report of the ILC, A/71/10, po. 134: “(...) does not 
exclude that the parties to a treaty, if they wish, may reach a binding agreement 
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These are means with a certain flexibility. These are also related 
to the general rules that have to do with the interpretation of the 
treaties (Kolb, 2001; Berman, 2017)'* towards directions that are 
opposite. Thus agreements are recorded and exclude the use of 
agreements or the subsequent practice of ex Art. 31, par. 3 of the 
agreements that call the VCLT (Hollis, 2020) as an 
interpretative method that should be followed (Galanis, 2023)”. 
The relationship with agreements and the subsequent practice of 
general rules, which are parallel with authentic interpretation 
clauses, is also confirmed””. 


These types of clauses are comparable and bring effects 


regarding the interpretation of a treaty (...)”. In particular the ILC tried to explore the 
relevant issue at a later stage of the work but based on Art. 31, par. 3VCLT. 

18Berman affirms that: “(...) a notable essentially open elasticity concerns the 
results where the interpreter can prevent (...)”. According to Kolb: “(...) some 
structural principles of the international legal system would fall into the category of 
mandatory norms. These principles include the rules on the functioning of 
international agreements, the rules relating to creation, validity, modification and 
finality (...) do not constitute “structural rules” in the intended sense (...) the Vienna 
Convention itself limits itself to indicating to the interpreter a method to be followed 
rather than results to be achieved (...) the flexibility of the rules on the interpretation 
of treaties allows us to recognize specific interpretative approaches tailored to the 
matter, structure, functions or, more generally, to the “nature’" of a treaty. However, 
the topic remains the subject of debate also in the context of the recent work of the 
International Law Commission (...)”. See also the comment of the conclusion 2[1], 
par. 5, in A/71/10, p. 131 (16). 

19See art. 8.31, par. 1. 

20See Art. 24 of the Indian Model BIT of 2016 entitled: “Joint Interpretations”: 
“1. Interpretations of specific provisions and decisions on application of this Treaty 
issued subsequently by the Parties in accordance with this Treaty shall be binding on 
tribunals established under this Article upon issuance of such interpretations or 
decisions 2. In accordance with the Vienna Convention of the Law of Treaties, 1969 
and customary international law, other evidence of the Parties subsequent agreement 
and practice regarding interpretation or application of this Treaty shall constitute 
authoritative interpretations of this Treaty and must be taken into account by tribunals 
under this Chapter (...)”. 
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according to Art. 31, par. 3 a) VCLT (Dorr, 2018) as can also be 
seen from the jurisprudence of the appellate body of the WTO in 
the US-Clove Cigarettes case where it was noted that the formal 
profile of interpretation according to the ex Art. IX.2 of the 
agreement, establishing the WTO, was based on the former Art. 
31, par. 3 a) VCLT (Dorr, 2018), as type for subsequent 
agreements. It is stated that: 


“(...) different functions have different legal effects under WTO law (...) by 
which Members-acting through the highest bodies of the WTO-may adopt 
binding interpretations that clarify WTO law for all Members (...) binding on 
all Members, including in respect of all disputes in which these 
interpretations are relevant (...)” (Nolte, 2013; Querishi, 2015; Lo, 
Nakagawa, Chen, 2020)"'. 

In the same spirit are the agreements according to Art. 31, par. 3 


a) that have as their basis: 


“(...) interpretative tool to determine the meaning of that treaty provision that 
the dispute resolution bodies are obliged to use, together with the other 


21WTO, WT/DS406/AB/R, parr. 259-260: 
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S _S006.aspx? 
DataSource=Cat&query=@Symbol=WT/DS406/AB/ 
R&Language=English&Context=ScriptedSearches&languageUIChanged=true; EC- 
Bananas III (Article 21.5-Ecuador I])/EC-Bananas III (Article 21.5-US), parr. 383 and 
390) (https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds27_e.htm), which is 
affirmed that Art. [X.2 has respected the agreements of ex art. 31, par. 3 (a): “given 
the specific function of multilateral interpretations adopted pursuant to Article [X:2, 
and the fact that these interpretations are adopted by Members sitting in the form of 
the highest organs of the WTO, such interpretations are most akin to, but not 
exhaustive of, subsequent agreements on interpretation within the meaning of Article 
31(3)(a) of the Vienna Convention. We consider, therefore, that a decision adopted by 
Members, other than a decision adopted pursuant to Article [X:2 of the WTO 
Agreement, may constitute a ‘subsequent agreement’ on the interpretation of a 
provision of a covered agreement under Article 31(3)(a) of the Vienna Convention 
(...)”. In the same spirit see also the Appeal Body in the report of the 12 September 
2005 in EC-Chicken Cuts (WT/DS269/AB/R, WT/DS286/AB/R, par. 273) 
(https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx? 
DataSource=Cat&query=@Symbol=WT/DS286/AB/ 
R*&Language=English&Context=ScriptedSearches&languageUIChanged=true ) 
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criteria, pursuant art. 3, par. 2 of the Dispute Settlement Understanding (...)” 
(Hollis, 2020). 
It was not normal that the appellate body did not take a position 


regarding the specific weight of the agreements of ex art. 31, 
par. 3 a) (Hollis, 2020), which concerns the interpretative 


process. This is limited and simultaneously has reiterated that: 


“(...) interpretations developed by panels and the Appellate Body in the 
course of dispute settlement proceedings are binding only on the parties to a 
particular disputes (...)” (Gaspar-Szilagyi, 2017)”. 

However, the ILC noted the case in an isolated manner stating 


the binding character of the subsequent agreements as part of a 


general rule of interpretation”. 


22According to Gspr-Szilgyi: “(...) United States. Measures Concerning the 
Importation, Marketing and Sale of Tuna and Tuna Products (WT/DS381/AB/R), is 
affirmed that: “(...) the extent to which this Decision will inform the interpretation 
and application of a term or provision of the TB Agreement in a specific case, 
however, will depend on the degree to which it ‘bears specifically’ on the 
interpretation and application of the respective term or provision (...) (par. 372) (...) is 
first up to the adjudicative body to decide whether a subsequent interpretative decision 
of the contracting parties is specifically connected to the interpretation and application 
of the treaty terms or provisions at issue. The adjudicative body will only follow the 
interpretation put forward by the contracting parties if it decides that such is the case. 
Therefore, the interpretative decisions of treaty committees are not to be followed 
blindly by the adjudicative body and they must fit into the rest of the interpretative 
methods and tools found in Article 31 VCLT (...)”. In reality it is a line of thought that 
is related to the non-decisive nature of the subsequent agreements of ex art. 31, par. 2 
a) which is not contrary to the logic of extension of interpretation clauses of an 
authentic nature as is also provided for by art. [X.2 of the agreement. The relevant 
Body Appeal has recalled the Committee on Technical Barriers to Trade where the 
relevant decisions are qualified as binding for the relevant dispute resolution bodies of 
the WTO. 

23See also the case Methanex Corporation v. United States of America, award of 
3 August 2005, op. cit., par. 23, which is affirmed that: “(...) an authentic 
interpretation by treaty parties overrides the ordinary principles of interpretation 


(ye 
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“Semi-binding” interpretation and authentic interpretation 
clauses 

The former Art. 31, par. 3 a) VCLT, in relation to the authentic 
interpretation clauses, has evaluated the relative differences in 
the types of subsequent agreements that are presented to a 
judicial interpretation process. The general rule of interpretation 
interacts with criteria that share the impact of an interpretation 
that considers the relative outcome of the interpretation process 
as dependent on a balance of criteria, which in a single way tend 
to obtain results that are different”. 

These are conclusions that are also precluded from the works of 


the ILC, where it clarifies that: 


“(...) a single combined operation, which places appropriate emphasis on the 
various means of interpretation (...)” (Gazzini, 2016)”. 
Interpretations as authentic interpretation clauses are within the 


Waldock’s (special rapporteur) positions, as an external and 
parallel level to agreements of an interpretive process, where the 


24See Report ILC A/71/10, p. 131, the Draft Conclusion 2 [1], par. 5, which the 
ILC affirmed that: “(...) the obligation to place ‘appropriate emphasis on the various 
means of interpretation’ may, in the course of the interpretation of a treaty in specific 
cases, result in a different emphasis on the various means of interpretation depending 
on the treaty or on the treaty provisions concerned. This is not to suggest that a court 
or any other interpreter is more or less free to choose how to use and apply the 
different means of interpretation. What guides the interpretation is the evaluation by 
the interpreter, which consists in identifying the relevance of different means of 
interpretation in a specific case and in determining their interaction with the other 
means of interpretation in this case by placing a proper emphasis on them in good 
faith, as required by the rule to be applied. This evaluation should include, if possible 
and practicable, consideration of relevant prior assessments and decisions in the same 
and possibly also in other relevant areas (...)”. 

25Gazzini affirms that: “(...) agreements serve a double purpose: to protect the 
parties to the treaty against what they perceive as distorted interpretations and to 
clarify the meaning of the treaty (...)”. 
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outcome of the clauses are expressed decisively. This regulates 
an authentic interpretation, which is conducted by the states with 
a function of an institutional nature, where it defines the limit of 
a judicial interpretation (Hernandez, 2015). 

The regulation of a binding interpretation for international 
agreements thus provides that the mechanisms in the matter of 
arbitration and/or the jurisdictional nature of disputes do not 
have an ironclad point of reference. 

As regards subsequent agreements for the interpretation of 
treaties, the general rule of agreements that are adopted through 
authentic interpretation clauses lead to and include criteria that 
are employed in a contentious context of an economic nature, 
which, thus, builds a precise basis between courts and states 
parties for the interpretation of treaties (Jayme, 2011). 

Authentic interpretation clauses may arise tensions and 
problems of varying application. The application profiles of the 
relevant clauses, from the point of view of an authentic 
interpretation process, also show the active commitment of each 
state, as a conduct of the parties to an agreement,,where through 
the means of clauses also set the limits of interpretation of their 
own treaty, i.e. as mechanisms for ascertaining and controlling 
relative compliance with binding or not limits. Thus, the limits 
in general international law are distinguished and foreseen at a 


conventional level as semi-constraints, flexible which alter the 
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nature of the agreement in a general way if the parties 
themselves allow it. 

General international law places no direct limits regarding the 
interpretation of states exercising parties to the agreement. 
These are limits that indirectly seek to alter and at the same time 
employ the agreement that seeks to modify its content. 
Flexibility, semi-bindingness presents itself as a method that 
delimits the external boundaries that constitute the distinction 
between the interpretation of an amendment to the treaties and 
the concept of defining a selective interpretation as an alteration 
of the meaning of the original interpretative margins of the norm 
(Nolte, 2013), which in practice seems to be flagrant and 
indisputable (Liakopoulos, 2020b; Liakopoulos, 2020d; 
Liakopoulos, 2020e)”*. 

This distinction has some relevance under the general rules of 
international law for subsequent agreements as means of 
interpretation and means of amendment of treaties, which are 


subjects of different regimes in the treaties (Buga, 2018)’. 


26According to the report ILC A/71/10, p. 174 is declared that: “(...) is often 
difficult to draw a distinction between agreements of the parties under a specific treaty 
provision that attributes binding force to subsequent agreements, simple subsequent 
agreements under article 31, paragraph 3 (a), which are not binding as such, and, 
finally, agreements on the amendment or modification of a treaty under articles 39 to 
41(...)”. 

27According to the ILC in Report A/71/10, p. 180 (38) and in particular in 
conclusion 7, par. 3: “(...) “(...) treaty may be modified by subsequent practice in the 
application of the treaty establishing the agreement of the parties to modify its 
provisions (...) amending or modifying a treaty by subsequent practice of the parties 
has not been generally recognized (...) while there exists some support in 
international case law that, absent indications in the treaty to the contrary, the agreed 
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Already Art. 39 VCLT (Hollis, 2020) provided that the term 
agreement was the one included in art. 31, par. 3 a)**, as an 
analogical modus of a nature of interpretation, that involves an 
effective temporal to the two processes. By altering the content 
of the rule, this also helping the amendment of the presumption 
of non-retroactivity according to the rules of international law 
(Liakopoulos, 2020a)”, as established by the relevant Art. 28 of 
the Vienna Convention*’ that presents itself as a surmountable 
presumption of an intention of the parties resulting from a treaty 
in a certain manner. The non-retroactivity limits also do not 
have an absolute character but are significant for authentic 
interpretation clauses in investment agreements (Von Der 
Decken, 2018). 
On the other hand, the limits that have a conventional nature for 
interpretation by the states are limits that have a direct character 
in their own states (Galanis, 2023)*'. It is thus evident that the 
self-limitation of a certain authentic interpretation seems to be 
overcomed even by the will of the parties, thus meaning that the 
procedures for interpretation are part of procedural limits that 
subsequent practice of the parties theoretically may lead to modifications of a treaty, 
the actual occurrence of that effect is not to be presumed (...)”. 

28See Report A/71/10, p. 174 (23). 

29See the case Ambatielos case (jurisdiction), sentence of Ist July 1952, ICJ 
Reports 1952, p. 28, p. 40. 

30‘(...) different intention appears from the treaty or is otherwise established, its 
provisions do not bind a party in relation to any act or fact which took place or any 
situation which ceased to exist before the date of the entry into force of the treaty with 


respect to that party (...)”. 
31See Art. 8.31 of CETA. 
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are introduced by the parties themselves (Klabbers, 2006). 

These are treated as secondary limits that actually comply with 
the rules of general international law. So we talk about 
conventional limits of a general interpretation of states. The 
limits of a conventional nature are also limits where the 
interpretation is translated into the amendment, as has also been 
foresaken in the same Art. 39 VCLT (Hollis, 2020), i.e. as 
special provisions of an amendment providing for specific 
agreements. 

International agreements include amendment clauses, where the 
modalities of effects exclude limits of an indirect nature, thus 
considering that the legal systems have the objective of 
modifying international agreements by moving to imposed 
procedures at a constitutional level (Nolte, 2013)”. 

The interpretative limits are indirect and limit the amendments, 
thus also defining the boundary between interpretation and 
amendments as a level that exceeds the limits when the second 
boundary is not elevated. The boundary between interpretation 


and amendment triggers a self-protection mechanism of non- 


32According to Nolte: “(...) courts (eg. in Germany and the United States) 
emphasize that any modification of the original treaty would, again, require an 
agreement on the level, or in the form, of the original one, and that the respective 
modification would, in principle, need to be subjected to the relevant domestic 
constitutional treaty-making procedure. One reason for this is that any modification 
regarding the obligations incumbent upon a state requires, in most cases, the 
democratic legitimacy which excludes the possibility of an ‘informal’ modification, 
i.e. a modification that is not subject to the respective constitutional treaty-making 
procedure (...)”. 
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modification. The ILC has already emphasized the recognition 
of interpretative margins by means of subsequent agreements, 
which for the states parties and the courts recognize an effective 


modification to such agreements as is already stated: 


“(...) the parties to a treaty, by an agreement subsequently arrived at or a 
practice in the application of the treaty, intend to interpret the treaty, not to 
amend or to modify it (...)” (Liakopoulos, 2020b)**. 

This presumption does not have the character of absolutism. 


Thus the distinction between interpretation and amendment is a 
fact that is part of the consequences of an interpretative 
agreement, where it modifies the interpretation treaty. The 
relative use for modification purposes by the states, where the 
clauses of authentic interpretation also presume the relative 
effects in the face of a subsequent agreement of a binding 
nature, respect a presumption, where one finds oneself on an 
unsuccessful path and so one can also speak of a crisis of the 
system. 

For example, adhesion to Art. IX.2 of the agreement of the 
WTO, as a procedure that brings an interpretative limit 
(Ehlermann, Ehring, 2005; Gazzini, 2016; Lo, Nakagawa, Chen, 
2020), is the institutional function of the authentic interpretation 
clauses that is also adhered to the security of the organization 
functions and in a limiting way to an authentic clarification of 


rules, agreements. Ir is also extended towards a very excessive 


33Report A/71/10, Conclusion 7, par. 3. 
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activism (Matsushita, 2012; Matsushita, 2015)**. 

Thus the procedure according to art. [X.2 and within the balance 
and control mechanism, as a safeguard control method, it acts as 
any jurisprudential interpretative development that does not 
share the political bodies (Bartels, 2004; Ehlermann, Ehring, 
2005)*°. The idea of control, which presents itself as a political 
mechanism, has a direct nature and controls the judicial activity 
in a singular way. 

Art. [X.2 of the agreement provided for the relevant mechanism 


of an authoritative interpretation which states: 


“(...) shall not be used in a manner that would undermine the amendment 
provisions in Article X (...)”. 


The expression and the use of the undermine (Ehlermann, 
Ehring, 2005) includes a_ distinction between general 
international law, amendment and interpretation. Interpretation 
of art. [X.2 presents itself as a point of modification to rights 
and obligations for member states of the WTO (Lo, Nakagawa, 
Chen, 2020) thus giving the possibility that the dispute bodies 
also have the power of judicial review, which respects the 


34According to Matsushita: “(...) the Appellate Body’s power is in fact unlimited 
and there may be aggrandizement of power on the part of the Appellate Body, and this 
may in turn lead to usurpation of powers reserved to the WTO membership. 
Therefore, this criticism is a cry for a constitutional check mechanism which would 
moderate exercises of power by the Appellate Body (...) constitutional check (...)”. In 
another paper of the same author is declared that: “(...) the General Council or the 
Ministerial Conference could overturn a judicial or quasi-judicial decision of a Panel 
or the Appellate Body for political reasons. This would be contrary to the idea of 
establishing a judicialized dispute settlement process (...)”. 

35According to Ehlermann: “(...) automaticity of the adoption of dispute 
settlement reports makes the authoritative interpretation a necessary instrument of 
checks and balance vis-a-vis the WTO’s quasi-judiciary (...)”. 
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interpretations in a restrictive manner. 

A restrictive interpretation proves important for the alteration of 
rights and obligations for states where the same panels and the 
appellate body can declare it invalid (Gazzini, 2016). The 
judicial function as power in the hands of states before treaties 
safeguards disputes at the WTO (Bartels, 2004)*°. 

According to art. [X.2 the purposes of a restrictive interpretation 
leaves the possibility for member states to speak for a relative 
abuse of the procedure of the ex art. [X.2 and how the validity of 
the interpretative determinations imply the modification that 
shares rights and obligations for the member states (Wass, 2016; 
Liakopoulos, 2022a)°”. 

The declaration of invalidity thus limits the specific controversy 
and it is difficult to understand whether the dispute bodies may 
be legitimate to this type of review. Thus, interpretative doubts 
constitute a precise object of the jurisprudence of the panels 
even in an incidental way. 

The objectives of modifying the authentic interpretation clauses 


present themselves decisively in the context of litigation and in 


36According to Bartels: “(...) this mechanism is that the practice of voting by 
consensus seems to apply also to authoritative interpretations under Article IX:2. 
Until voting becomes a reality, this political solution will therefore remain a dead 
letter (...)”. 

37Thus a member of the majority complained at a later time about a specific 
controversy before the litigation bodies where the ultra vera character in the 
interpretative determination of the ex art. [.2 the member himself contributed to his 
own adoption. So it is logical that a preclusion is hypothesized that the majority 
member could recognize as a sort of estoppel as an effect of the declaration of votes. 
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the field of investments according to the NAFTA agreements. 
The clauses of authentic interpretation of Art. 1131 of the 
agreement can provoke jurisprudential and doctrinal reactions 
(Kaufmann-Kohler, 2011; Robers, 2013; Bticheler, 2015). 
Interpretations of a “binding” nature according to Art. 1131, par. 
2 of the agreement address the possibility of verification for a 
decisive interpretation in the agreement and clarify the standard 
of fair treatment, the so-called FET in investment agreements”, 
according to the NAFTA rules. 

In the Pope & Talbot v. Canada case are included awards 
relating to damages. In the case the disputes that are asserted 
have raised doubts from the arbitral tribunal itself where an 
award for damages finds its validity on interpretative notes and 
so the tribunal declared that it was incompetent (Brower II, 
2006)”. 

The application of Art. 1131, par. 2 of the agreement has also 
exceeded the limits of interpretation. Thus the 2001 declaration 
note was the basis for an amendment available and as the subject 


of interpretation”. 


38The relevant note affirms that: “1. Article 1105(1) prescribes the customary 
international law minimum standard of treatment of aliens as the minimum standard 
of treatment to be afforded to investments of investors of another Party. 2. The 
concepts of “fair and equitable treatment” and “full protection and security” do not 
require treatment in addition to or beyond that which is required by the customary 
international law minimum standard of treatment of aliens (...)”. 

39Pope & Talbot v. Canada, UNCITRAL, Award in Respect of Damages, 31 
May 2002, parr. 23-24: https://www.italaw.com/cases/863 

A0Pope & Talbot v. Canada, UNCITRAL, Award in Respect of Damages, 31 
May 2002, op. cit., par. 47: “(...) were the Tribunal required to make a determination 
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The court applied the ultra vires exercise of an authentic 
interpretation, thus respecting the FET in the relevant award and 
the liability for damage and the determination of the related 
damages". The difference between agreement and interpretation 
clause in the mentioned case are characterized by an authentic 
interpretation, which was included in NAFTA (Menaker, 2008). 

It is not the same thing for the ADF v. US case where the 
authentic interpretation of a NAFTA clause has found a path of 
negative interpretation. The court had to monitor and verify the 
interpretation of an agreement clause where it refers to a power 
of interpretation. Doubts for the modifying, interpretative effects 


stated that: 


“(...) the Parties themselves-all the Parties-speaking to the Tribunal. No more 
authentic and authoritative source of instruction on what the Parties intended 
to convey in a particular provision of NAFTA (...) in NAFTA suggests that a 
Chapter 11 tribunal may determine for itself whether a document submitted 
to it as an interpretation by the Parties acting through the FTC is in fact an 
amendment which presumably may be disregarded until ratified by all the 
Parties under their respective internal law (...) principal difficulty with the 
Investor’s submission is that such a theory of implied or incidental authority, 
fairly promptly, will tend to degrade and set at naught the binding and 
overriding character of FTC interpretations (...) the systemic need not only 
for a mechanism for correcting what the Parties themselves become 
convinced are interpretative errors but also for consistency and continuity of 


whether the Commission’s action is an interpretation or an amendment, it would 
choose the latter. However, for the reasons discussed below, this determination is not 
required. Accordingly, the Tribunal has proceeded on the basis that the Commission’s 
action was an interpretation (...)”. 

41According to par. 52: “(...) the Interpretation as binding on the Tribunal does 
not necessitate a finding that it overturns the Tribunal’s previous Award under Article 
1105. That Award could remain either because the Tribunal’s interpretation of Article 
1105 is compatible with the Commission’s, or, if it is not, because the application of 
the Interpretation to the facts found by the Tribunal leads to the same conclusion that 
there was a breach by Canada of its obligations under Article 1105 (...)”. 
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interpretation, which multiple ad hoc arbitral tribunals are not well suited to 
achieve and maintain (...)” (Ascensio, 2016)”. 
The courts that deal with NAFTA cases are different and respect 


the authentic interpretation of states that respect certain limits. 
This is an orthodox interpretation that applies to the states. The 
treaties are precluded by the contentious bodies that function as 
a means of control for the exercise of the relative powers that 


are given to the states themselves (Nolte, 2013)”. 


Protection of the actor-investor position. Limits to authentic 
interpretation and agreements of a contentious nature 

The nature of investment agreements and the related litigation 
will first of all have to protect investors by also placing other 
limits on the relative power of an authentic interpretation of an 
international process where we can characterize it as a double 


42ADF Group Inc. v. United States, ICSID Case No ARB(AF)/00/1, Award, (9 
January 2003), par. 177: https://www.italaw.com/cases/43; and also the Methanex v. 
US case has affirmed that: “(...) legislature, having enacted a statute, feels that the 
courts implementing it have misconstrued the legislature’s intention, it is perfectly 
proper for the legislature to clarify its intention. In a democratic and representative 
system in which legislation expresses the will of the people, legislative clarification in 
this source of case would appear to be obligatory. The Tribunal sees no reason why 
the same analysis should not apply to international law (...)”. 

43The impact of a determined, decisive interpretation adopted by means of the 
relative clauses under investigation on subsequent proceedings and in the context of 
an authentic interpretation was previously a result overcome by the factors that 
suggest an interpretation in evolution and relative to an interpretation in disposition. 
Thus, the dynamic character of an interpretative practice is enhanced which 
legitimizes the techniques of evolutionary interpretation and which prevents the 
outcome with the results of the will of the parties who expressed the clauses. The 
interpretative note of 2001 is noted in this spirit which is affirmed: “(...) to moderate 
the impact of the Note by accepting that the “customary” standard referred to in the 
Note (and thus in Article 1105(1)) evolves over time. This may be due to the 
perception that the Note of Interpretation was issued in order to intervene in pending 
arbitral proceedings (...)”. 
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control of the states that are part of an agreement and to a 
proceeding of an actor who does not have state capacity. 
Authentic interpretation is limited for states that adopt a means 
of clauses that are not part of the amendment of the agreement 
that has to do with investor acquisitions. General limits 
presuppose limits that have to do with the modification of rights 
and obligations in investment agreements. Thus, treaties relating 
to investments limit rights and obligations only for the 
contracting parties simultaneously recognize rights for investors, 
including those of a procedural nature and also substantive 
rights (Paparinskis, 2013). 

The setting of the relevant margins extends the principle to 
investors according to Art. 37, par. 2 VCLT (Hollis, 2020). The 
irrevocable character that modifies as a limit to the freedom of 
states extinguishes the treaty with their consent (Hollis, 2020; 
Liakopoulos, 2020e)“ as well as the freedom to modify 
investment agreements (Harrison, 2012). 

For the VCLT, the existence of limits that have a 
disproportionate nature for the sovereignty of states modify 
international agreements that are reflected in the relevant 
practice as an individual right for violations of, for example, 
humanitarian law or for the protection of human rights 


(Paparainskis, 2009; Bordin, 2016; Bufalini, 2017)*°. Thus, 


44See Art. 54 (b) VCLT. 
45According to Bordin: “(...) background of a century of practice in which 
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treaty law is reconstructed as a general principle that legitimizes 
the expectations of investors who respect the rights that acquire 
the non-retroactivity of an interpretation that modifies the 
agreement itself (Walde, 2010). 

The stability of legitimate expectations that respect recognized 
rights is not based on general law but on an exclusive approach 
that has to do with legal positions acquired by the investor 
according to the internal law of the host state of the investment 
(Roberts, 2013; Wang, 2023). 

The indirect limits that derive from an amendment regime 
ascertain the violation of general limits that presuppose the 
existence of control by the courts as a type of authentic ultra 
vires interpretation. Procedural limits require limits of a 
procedural nature for authentic interpretation on the part of the 
states. In the Pope & Talbot case, as we have noted, the 
interpretation was independent of the existence of a dispute 


connected to it (Desierto, 2015)*°. 


almost every peace treaty or post-war settlement has involved either a decision not to 
require the payment of reparations or the use of lump sum settlements and set-offs, it 
is difficult to see that international law contains a rule requiring the payment of full 
compensation to each and every individual victim as a rule accepted by the 
international community of states as a whole as one from which no derogation is 
permitted (...)”. According to Paparinskis: “(...) the alteration of their legal rights 
under the investment protection law analogous to those of third parties in the more 
accepted sense. Contracting states may agree on the interpretation of a treaty 
according to Article 31(3)(a) of the VCLT through pre-established institutions or in an 
ad hoc manner; they may engage in subsequent practice according to article 31(3)(b) 
or explain the understanding of the applicable rules of international law according to 
article 31(3)(c); they may also amend the treaty or denounce it completely. The 
investor does not control these law-making processes (...)”. 

A46According to Desierto: “(...) the different clauses of authentic interpretation of 
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Thus the authentic interpretation has a decisive character and the 
proceeding ascertains its own violation of an agreement, which 
constitutes the values of a fair trial to a proceeding, and which 
constitutes an interference with the principles of equality 
between the parties. This position may also have opinions that 
conflict with each other. 

Political interference of an institutionalized nature in a 
proceeding allows for a fair process of investment litigation 
(Desierto, 2015) an interpretation that states: 


“(...) a mechanism whereby a party to a dispute is able to influence the 
outcome of judicial proceedings, by issuing official interpretation to the 
detriment of the other party, is incompatible with principles of a fair 
procedure and is hence undesirable (Schreuer, 2010; Desierto, 2015) (...) the 
presumed principles of fair trial in relation to functioning of the authentic 
interpretation clauses. In other words, there would be no obstacle to the 
possibility for the parties to clarify the meaning of a provision of the 
agreement even if one party is involved in a dispute (...) the protection of the 
investor from forms of political interference in the proceedings should be 
delegated to the state not party to the process (the state of the investor's 
nationality), which may well not give its consent to the decisive authentic 
interpretation (Prislan, 2013) (...) it is an interpretation and not an amendment 
of the agreement, it is not clear how the judge can review the exercise of a 
power of interpretation expressly provided for by the agreement in light of 
principles or values which, even if referred to in the agreement itself, would 
not have a binding impact on the interpretative power of the states 
(...)’(Methymaki, Tzanakopoulos, 2016)*”. 


The same presumption of non-retroactivity relates to 


amendments and certainly does not also apply to interpretation. 


NAFTA and the founding agreement of | WTO where the 

47 According to Methymaki, Tzanakopoulos: “(...) treaty is the states’ treaty, they 
own it, and there are no “inherent” rights of the investor that are somehow being 
infringed. The states parties grant and define these “rights”, and they may continue to 
define them more precisely as time goes by, not only reacting to, but also pre-empting, 
decisions of tribunals (...)”. 
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The principles of international responsibility as well as the 
principle of tempus regit actum*® resist a presumption of 
interpretation of subsequent agreements, which do not pose 
problems having to do with retroactivity. The authentic 
interpretation clauses define the temporal effectiveness of 
interpretation to the parties due to the limits that are part of the 
procedural level and which impose the non-retroactivity of 
certain binding interpretations that are adopted in the case 
(Gaspar-Szilagyi, 2017; Liakopoulos, 2020b)”. 

The will of the parties imposes the existence of indirect, 
procedural and substantial limits for the interpretation of the 
states at the level of legitimation of a treaty and on the dispute 
bodies. Thus absolute power comes into conflict with an 
authentic interpretation®’. The relationships between authentic 
interpretation clauses for subsequent agreements of the former 
Art. 31, par. 3 a) VCLT (Dorr, 2018; Hollis, 2020) it appears 
clear. Such relationships express the decisive character of an 
authentic interpretation in a judicial process for interpretative 
agreements that follow in time and that seek to amend the 
intentions of an ongoing proceeding to the detriment of 


procedural position of the investor, which limits the courts' use 


48See Art. 13 of the Draft Articles on State Responsibility 2001: 
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6 2001 .pdf 

49See for example art. 8.31, par. 3, which is affirmed that: “(...) CETA Joint 
Committee may decide that an interpretation shall have binding effect from a specific 
date (...)”. 

50See Art. 1131, par. 2 of the NAFTA. 
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of a balancing of interpretative criteria based on a fair trial. 
These clauses present themselves as margins for judicial 
intervention, that include the investor-actor to act according to 
proceedings against the host state that suffers political 
interference and goes beyond equality between the parties 
during the process. 

Furthermore, international law does not allow situations that 
impose limits on an authentic authoritative interpretation 
between the parties, doubting the supervisory task incumbent on 
the courts to resolve disputes and interpret the application of 
agreements. Because if this were the case, the agreements will 
be limited to a margin of intervention where the interpretation of 
the agreement of an authentic interpretation puts the relevant 


appeal against a state party on hold. 


Conclusions 

The authentic interpretation clauses in agreements relating to 
investments present limitations in practice on the part of the 
litigation bodies. International agreements can also be altered by 
the states themselves given that they, as “owners” of the relevant 
treaties, attribute to an exclusive power that determines in a 
definitive and binding way the meanings they have at their 
disposal. The interpretations of the agreements are perceived as 


a certainly positive evolution for the promotion and protection 
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of capital between states. 

Perhaps in the past the aim of interpreting agreements was to 
resolve disputes between states and investors but the trends in 
our times have as their objective a decisive role, which they 
reserve to control outcomes of an interpretative nature, which 
are unwanted. In that way it may benefit from the renewal of 
parts of the agreements with the final objective of interpretation 
for a contribution to the states, which has legal certainty as a 
consequence of a decisive clarification of the meaning of the 
agreement and as acceptance of a system of states where the 
authentic interpretation clauses pursue an _ institutional 
interpretation in their own courts”’. 

The clauses under investigation show an “excessive 
institutionality”, dictating thus to each respondent state to 
interfere in favor of a procedure which finds answers to the 
international legal system and is perceived as a critical factor. 
The international judge does not have the tools with which he 
can react in the face of forms of abuse and the powers that allow 
him the very existence of an interpretative power of states. 
Political interference is susceptible to further control of 
procedures, which have as their basis the resolution of disputes 
and which constitute for the clauses the tools of authentic 


interpretation, which are in reality abandoned by the states and 


51UNCTAD, Interpretation of I[A’s: What States can do, op. cit. 
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used by the competent courts. 

The states are faced with the choice of exploiting through 
arbitration in the matter of investments, thus orienting the 
interpretative outcomes to subsequent agreements in their own 
time frame as a self-restraint approach, which is adopted by the 
states thus looking at the interpretative criteria and making use 
in a precise manner (Roberts, 2013). 

States consider interpretation through clauses that do not leave 
the relative abuse of the same to the discretion of the courts in 
the face of an alternative that applies the authentic 
interpretation, i.e. as a wall of resistance, does not take into 
consideration the precise case it seeks to resolve. This form of 
resistance does not mean that it also justifies, according to 
international law, the principles of fair trial and the rule of law 
(Kaufmann-Kohler, 2011), which does not have a binding 
character, which presents itself as a safeguard for the 
international judge. The forms of abusiveness in the authentic 
interpretation of the perception that resolves disputes presents 
itself as a logic that is not of the moment but well restructured 
and thought out for every procedure that seeks to resolve 
disputes. Thus the judge, as super partes who respects the 
resolution of the dispute, tries to react when faced with 


outcomes that are unpredictable. 
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The agreements of recent years include clauses that discuss the 
consequences of the authentic interpretation of the competent 
courts (Gaspar-Szilagyi, 2017). The reactions from states shows 
a trend of institutionalization of arbitration in investment matters 
as consequence of a crisis that resists in the face of forms of 
abuse of an authentic interpretation that does not limit resistance 
between states and respects the execution of decisions that 
determine their own interpretation. Perhaps the institutional 
reactions will be open and similar to the provocations of the 
WTO appeal bodies (Bacchus, 2018). 

An appeal that has an effective nature for the authentic 
interpretation clauses requires through the application of 
investment agreements to employ the clauses that are far from 
abusive tactics in front of an authentic interpretation. The 
experiences obtained from NAFTA and WTO make us 
understand that the success of an instrument that is not used in 
practice can cause problems that prevent extreme circumstances 
from being brought forward due to conflicts of power relating to 
the authentic interpretation clauses as factors of tension between 
states and bodies of a contentious nature, which are established 
under investment treaties. 

In finis, we must say that authentic interpretation presents itself 


as a living right to a globalized world where trends and 
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orientations are coordinated through regulatory systems that find 
their basis in the rules of the VCLT and especially in Art. 31, 
par. 3, letter. c) VCLT, which attributes a linear path of 
evolution of international law also in the international 
investment sector. This is an interpretation that also takes into 
consideration the binding nature of the parties as a ring that 
represents the international legal system, thus considering that 
the interpretative objectives take on an important character for 
the resolution of conflicts and the interpretation of international 
treaties in the sector of investments. 

The logical justifications that guide an interpretative process 
also influence the content of the treaty itself and which also 
justifies the interpretation it has adopted. Within this context of 
international cooperation, the authentic interpretation of 
investment treaties as a conflict resolution highlights the 
techniques of limits that we have seen in the previous 
paragraphs as well as the principle of relativity of the effects of 
the treaties. These as incompatibility clauses remain fixed to the 
principle of pacta sunt servanda thus also highlighting its own 
indeterminacy, allowing thus the treaty to adapt to new 
developments in international law. 

In overall, the clauses allow changes and developments in 
international law that each treaty relating to investments is 


coordinated with its own technical function for the prevention of 
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related conflicts as well as a harmonious reading of the rules that 
are included in the relevant drafting paragraphs. 

Many times the appearance of a conflict creates obstacles and 
causes the prohibition of interpretation contra legem both in 
theory and in practice. Thus the interpretative efforts arrive at 
the conclusion that a norm in and of itself is invoked by the state 
and that it is incompatible with another norm in case the 
interpretation plays the role of an instrument that avoids disputes 
and remains without prejudice to the real recognition of the 
norms. Thus the clauses expressed through the interpretation of 
the treaties resolve the problems of interaction between various 
instruments of conventional law and at the same time highlight 
the limits in the case of conflicts that are part of the investment 
treaties. 

The coordination clauses many times go against the discretion 
that remains in the hands of the bodies that have jurisdictional 
competence and which risk the self-referentiality of the courts in 
the matter. Thus, referring to the interpretation, the coordination 
tool is highlighted with the objective of the effectiveness of a 
technicality where the risk of prejudice and/or structural self- 
referentiality presents itself as a tool with strong points of 
elaboration to achieve its objectives, which contribute with 
prestige both to the sector of the authentic interpretation of a 


treaty in the investment sector and to the very content of the 
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treaty which influences, in a binding or non-binding way, its 


members who have adopted it. 
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